THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 





VOL. XXVIII. DECEMBER, 1905. 





EDITORIAL NOTES. 


Considerable space is taken up in this number with. quotations from 
the opinion of Vice Chancellor Pitney, in See v. Heppenheimer. Only 
the limitations of space have prevented the publication of the full 
opinion. Apparently the results of the Vice Chancellor’s deliberations 
were made known on April 3 last, as the opinion is dated at that time, 
but it has only appeared in print during the preceding month. It is 
needless to say that this opinion is far-reaching and must _ be influential, 
not only in New Jersey, but throughout the United States, in the matter 
of construing certain features which are beginning to be common to 
the laws of different States on the subject of corporations. The General 
Corporation Act of New Jersey is often made the text for severe 
criticisms in the newspapers of the country, but, as a matter of fact, 
it contains provisions which are of the utmost importance for the pro- 
tection of creditors of corporations, as well as for stockholders, and for 
the overthrow by the courts of bogus enterprises. For example, Sec- 
tions 48 and 49 of the Corporation Act, which are construed in this opin- 
ion, impose certain most important restrictions upon the conduct of 
stockholders and officeholders and at the same time protect the stock- 
holders from some of the unjust attacks permitted by the statutes of 
other states. We are not so clear in our own mind that Section 49 is 
altogether justifiable to the full extent of its declaration that the “judg- 
ment of the directors as to the value of property purchased shall be con- 
clusive,” so as to make all the full-paid stock immune as to further calls 
or payments, notwithstanding that there is the added clause “in the 
absence of actual fraud in the transaction.” Yet we can see that the 
object of this section, which at the time of its adoption was peculiar to 
New Jersey, is not improper. Perhaps, all things considered, the saving 
clause is sufficient, especially in the light of the Vice Chancellor’s reason- 
ing as to what constitutes “actual fraud.” In any event, Section 48 is 
altogether just, and embraces one of the very best features of the New 
Jersey Act. This reads: “Nothing but money shall be considered as 
payment of any part of the capital stock of any corporation organized 
under this act, except as hereinafter provided in case of the purchase of 
property.” As we understand it, both Sections 48 and 49 have now been 
adopted, in substance, in Connecticut, Delaware, Maine, New York and 
North Carolina, while something of the same nature has been enacted 
into the laws of West Virginia and Michigan. 
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The opinion of Vice Chancellor Pitney is as clear-cut as it is sweep- 
ing. It holds, among many other important things, that it is the duty 
of promoters of corporations to take care that stocks shall only be 
issued to the extent of the actual value of property purchased and of 
money paid in, and that ingenious prospectuses and imaginary values 
of property, and the issuance of stock which can only be considered full- 
paid by great stretches of the imagination as to prospective profits, are 
not to be tolerated by the courts as open and fair under our laws. When 
a corporation is over-capitalized and the stock distributed is not upon 
the basis of actual value received, stockholders are clearly responsible 
to pay over such sums to creditors as will satisfy the debts of the com- 
pany. It holds that what is done consciously is presumed in law, when 
fraudulent in effect, to have been done with fraudulent intent. The 
result of this decision will be that fewer windy corporations will be 
started in New Jersey by men who have the actual wealth from which 
recoveries may be had by innocent creditors of such corporations. And 
it is high time that such a result came about. We congratulate the ven- 
erable Vice Chancellor that he has had the opportunity to confer so great 
a service upon this state as that likely to be accomplished by this impreg- 
nable opinion. Our understanding is that the decision is not to be 
appealed from, and it is needless to say that we consider it to be good 
law throughout. It is an opinion which, by its combination of legal and 
equitable qualities, is simply superb. 


Lawyers who are in the next legislature will undoubtedly be called 
upon by their constituents to revise the ballot laws of the state. Gener- 
ally speaking, the entire Election Act and its supplements need over- 
hauling, although everybody will not agree as to the features wherein 
there should be radical changes. We have heretofore called attention 
to the sections relating to primaries and to the ballots there to be cast, 
especially as to the oath which may be required of a voter before he is 
permitted to ballot. But the ballot itself at all regular elections—that 
is to say, the method of casting and counting it—is now up for discus- 
sion in this state as it is in the city of New York. In New York the 
question is how to prepare a form of ballot which will enable people to 
vote intelligently for candidates of their individual choice. The form of 
ballot there used is a modified Australian ballot, but with various defects, 
chief of which, perhaps, is that it does not give every candidate an equal 
chance, and it makes it difficult for a citizen to split his ticket ; so difficult, 
indeed, that in the last election, 13,342 votes were cast for a Republican 
candidate for district attorney, who had retired from the Republican can- 
didacy, and yet whose name remained under the Republican party ticket, 
and voters did not know how to eliminate him and substitute Mr. Jerome. 
The circles at the top of party columns are called “insidious traps,” lead- 
ing voters to put a cross there for an entire party ticket, and then, in case 
he desires to vote for some candidate on another ticket, his method of 
doing so is apt to invalidate his entire vote. One of the measures likely 
to be put forward which has an improvement over the New York ballot is 
that now used in Massachusetts, where the names of candidates for the 
same office are grouped together, and there must be a selection of each 
candidate under each groyp if there is to be a count for any candidate 
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under that group. Senator Elsberg, who endeavored for three succes- 
sive years to secure the adoption of the Massachusetts law in New York 
state, says of this measure: “I am in favor of grouping the candidates 
for each office. When a voter realizes that he is to mark the name of 
the candidate for whom he wishes to vote, he will exercise more care and 
greater judgment in balloting. This will, in a large measure, bring about 
the election of good men, irrespective of the party to which they belong.” 





In New Jersey, however, the matter is considerably complicated by 
there being two methods employed in casting the ballot. One is the 
method known as the Werts ballot, which derives its name from Ex- 
Governor Werts, who drafted the ballot law under which elections have 
been held for many years. The other is that which provides for a voting 
machine, which has been already adopted in 361 out of the 1,163 election 
districts in this state. The ex-Governor, we believe, had also something 
to do with preparing the voting-machine law, acting then—so the news- 
papers have stated—as the attorney of one of the voting-machine com- 
panies, but not, of course, while he was lawmaker. Of the paper-ballot 
system the ex-Governor is still an advocate, if we are to judge from an 
interview recently published in the New York “Tribune.” In this inter- 
view he says: “The ballot of New Jersey I regard as superior to that of 
any other state, because it is the simplest, fairest and the quickest to 
count. Each party prints its own ticket on a small separate slip of paper, 
about eight and one-half inches long and two and one-half inches wide. 
These tickets are sent out by the different parties to all the voters several 
days before election, and if there are any independents running these can- 
didates send out the party tickets with their own names pasted over their 
rivals. Pasters, as they are called, or mucilaged strips of paper on which 
are printed the names of candidates, are also sent out by the various 
parties to all voters, so that it is possible to split a ticket in every con- 
ceivable way. As all the tickets and pasters are sent out several days 
before election a man may sit down in the solitude of his own room and 
fix up his ticket as he pleases. This done, he can fold it up and stow it 
away in an inside pocket. If he is illiterate he can seek the counsel of 
some one he can trust—his son, perhaps, who has been educated in the 
public schools. On election morning the voter in New Jersey goes to 
the polling place with the comfortable feeling that comes from having 
done a thing well. He can take all kinds of advice on his way. He can 
accept the ticket fixed for him by his employer or by his political boss and 
say ‘Yes’ to both, but when he is closeted in the voting booth he simply 
goes down in his clothes and pulls out the ballot he has fixed himself. 
As a voter goes into the booth he is presented with the official envelope, 
none of which can be circulated before election day. In the privacy of 
his booth he quickly slips his ticket into the envelope, seals it up and 
on coming out hands it to the official who drops it in the box. Voting 
in New Jersey moves quickly because voters don’t stay long in the 
booths. They do their thinking beforehand. The ballots are quickly 
counted because only the names voted for are found on the ballot. As 
no marks are made on the ballots, unless a voter wishes to cross out a 
name and write another name beside it, few, if any, votes are thrown out 
as void or disputed.” 
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We do not find, however, that the ex-Governor has published any 
words of praise concerning the voting-machine. The only extended 
praise that has come to our notice from an authority entitled to com- 
mand public confidence is that which has appeared in various editorials 
in the Newark “Evening News,” since the last election. This news- 
paper has strongly claimed that the voting-machine, if in perfect order 
when it begins to count, is a perfect machine to the end; that whenever 
it has been inaccurate it has been so through the collusive tampering by 
election officers or other persons before it was begun to be regularly 
operated on election day. It declares: “Never before have the returns 
in 361 districts been made so accurately and so promptly, and never 
before has every mistake been made known to the people with such 
absolute fidelity. The machine has, by the very announcement of the 
blunders of the election officers, shown itself a miracle of reliability. 
Think then, what a safeguard to a pure, true electorate has been found in 
the voting machine. To the honest, intelligent man it is an inestimable 
boon ; to the corruptionist, the ballot-box stuffer, the repeater, the men 
who make false returns and the other assassins of the government, it is 
a thing to dread. The only weakness it has is not its own, it is the per- 
sonal equation that must ever be guarded against in the setting and oper- 
ating of every piece of machinery, great or small. But the absolute hon- 
esty of the voting-machine in showing mistakes as well as totals, tends 
to prevent improper manipulations and makes it more indispensable to 
the voters. The sooner all election districts in this state are supplied 
with voting machines the sooner will the people have fair voting and true 
counting.” 





We regard the Newark “Evening News” as one of the ablest and 
most reliable of the newspapers in this state. It is abreast of public 
sentiment, and rarely takes the wrong side of any important state ques- 
tion. In the matter in hand, however, we do not think it pays sufficient 
attention to those arguments against the voting-machine which we hold 
should finally decide against its further use. First, however, let us say 
that while we have doubts as to all its statements concerning the absolute 
accuracy of each machine now in use in New Jersey being substantiated, 
yet, assuming, for the sake of present argument that it is a machine which 
cannot commit a blunder if properly fixed at the time of beginning an 
election contest, that alone is one of the very things which condemns 
it. When once it is understood that either collusive election offi- 
cers, or experts on whom election boards must rely as to the condition of 
the machine, may so arrange the machine, by interlocking (as in Madison 
or Red Bank), or by the use of rubber bands (as in Jersey City), that it 
shall incorrectly register the votes cast upon it as to certain candidates 
for an entire day, and then, when the count is recorded, of necessity must 
leave the result as to those candidates in an inexplicable muddle, it is 
certain that grave temptations will be set by politicians who are ready 
to secure office at whatsoever cost before election officers and experts. 
There is more than one place in New Jersey where voters now entertain 
grave doubts as to the correctness of results announced by the voting- 
machine on November 7 last. Aside from this, however, there are other 
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reasons of the utmost importance which are conducive to distrust and 
aniagonism on the part of both ignorant and intelligent voters, and we 
shall proceed to name some of them. 





It does not follow, of course, that the most ignorant voter is the one 
who is least calculated to manipulate the levers of the voting- 
machine. It has been demonstrated by experience that the voter of a 
mechanical turn of mind, whether educated in the ordinary sense or not, 
will quickly grasp the scheme of the machine, and, if he can read the 
names of candidates, he can easily vote for whom he pleases. To him 
“cutting” is not troublesome. But the majority of men are not machin- 
ists, and must patiently learn how to vote on the machine before they can 
do so, and, unfortunately, the time for doing this is limited to the period 
of about half a minute once a year! It is all very well to suggest, as the 
“Evening News” does, that anybody can learn quickly how to operate a 
“cash register,” and thereafter it becomes a much handier and more 
infallible record than the usual record of pencil and paper, or the count- 
ing of money. Yet the fact remains that a “cash register” is employed 
every few minutes of every day of the entire year, while the voting- 
machine is operated just once a year under stress of great hurryand some 
excitement, and when there is no opportunity to calculate all the condi- 
tions or to learn even its simple movements. Now, we take it that the 
vital object of the law concerning the casting of ballots is to give a voter 
time to consider what he is doing, and abundant opportunity to know 
that he does what he intends to do. Those persons are comparatively 
few who have voted by the medium of a machine and who feel certain 
afterward that they voted just as they intended to vote. Aside from the 
exercise of faith required that the machine does register their exact pur- 
pose, the haste with which they are required to examine a large array of 
names on various party and independent tickets, and to manipulate the 
keys according to their intent, forbids the certainty in their own minds of 
having cast their ballot with accuracy. The only really good thing which 
can be claimed for the voting-machine is the speediness of its record, 
and—if it be in order and untampered with—its accuracy; but is it not 
of far greater importance that every citizen shall have his due rights, and 
shall have sufficient time in which to exercise those rights? Time is not 
the whole essence of voting. Time is of the least consequence in the 
matter. Carefully considered results are of infinitely more importance 
than time. An honest ballot, conscientiously and properly voted, and 
honestly counted, is the bulwark of our American institutions. We be- 
lieve the general feeling among all classes of people in New Jersey where 
the voting-machine has been adopted to be that, while time has been 
gained in making the count, everything else valuable connected with the 
franchise has been sacrificed. 


Another matter connected with voting by the machine is receiving 
more or less attention in the press and is likewise of no little importance. 
It is that, in the hurry of voting, and with the great array of printed cards 
over various keys, separate important municipal questions coming before 
the voters are neglected. The proof of this is abundant. Take one 
example alone in Monmouth county. If we read the figures accurately, 
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there were over 19,600 votes cast in that county for senator, members of 
assembly, etc. At the same time, there was placed somewhere on the 
machine a proposition for and against reducing the number of chosen 
freeholders in the county to three members. Every citizen of Monmouth 
must have had a clear idea of the wisdom or unwisdom of making the 
reduction in the number of those who should have charge of their county 
affairs and a desire to vote upon it. The total vote for and against this 
proposition was as follows: For—3,911; against—2,752. The proposi- 
tion was carried, therefore, by a majority of 1,159, out of a vote of 6,665, 
and this vote was just about one-third of the total of those voting in the 
county! We do not know how many voting-machines there were in 
Monmouth county, but presumably one-third of all the townships and 
boroughs were furnished with them, that being about the proportion of 
the machines used in other portions of the state. In Plainfield, where 
the voting-machines were used, less than half the voters voted on the 
proposition of municipal ownership of water, and this is said to have 
included some of the more prominent advocates of municipal ownership. 
These men and hundreds of others, when they undertook to vote upon 
the machine, forgot all about the keys upon that portion of the machine 
where the proposition for and against municipal ownership was placed. 
We cannot conceive of such results as these following a regular ballot 
election, because each voter on entering the booth would have before 
him a ballot marked, for example, for and against a reduction in the 
number of freeholders, or for and against the adoption of a proposition 
for municipal ownership of public utilities, and he could not forget to 
vote on such measures. 





In addition to what we have said, we cannot too strongly endorse the 
sentiment which exists in this state, as it does in the city of New York, 
and wherever party ballots are arranged as now, that independe nt vot- 
ing is effected by all present schemes that place party candidates in rows, 
as in the New York ballot, or in rows as in the voting machine. Per- 
haps the tendency is even stronger to vote straight tickets on the voting- 
machine than on the much-discussed New York ballot. Upon the 
machine the only method to vote for candidates not upon a party ticket 
is to do what is termed “cutting,” and this, as we have before indicated, 
can be done readily only by that class of persons who quickly grasp the 
ins and outs of machinery. We know of men of the highest degree of 
intelligence who have told us that they have voted straight party tickets 
because they were afraid to try the experiment of “cutting.” They were 
not sure that they understood the manipulation of the kevs sufficiently to 
accomplish in a hurry what was in their mind to do, and, consequently, 
they simply pulled the lever of their party ticket and left the compart- 
ment. There is another kind of voting machine that obviates this diffi- 
culty, and that requires that a button be pressed for every candidate a 
voter intends to vote for. But this probably only multiplies the difficul- 
ties instead of diminishing them. ‘The true recourse is to a proper form 
of paper ballot, one which the voter can have at his own home if he 
chooses, which he may prepare in his own way. This may be called the 
“vest pocket ballot,” or whatever one cares to call it, but it is a proper 
one under any and all circumstances. Every citizen should have the 
sight to prepare his own ballot, either in his home or in the voting booth, 
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and then to see that it is deposited. If election boards are incompetent 
in counting ballots thus cast, it is not the fault of the system of balloting, 
but of the election officers themselves. That election boards are incom- 
petent to perform their duties in many cases is no reason why those duties 
should be delegated to machines. The remedy is to have more intelli- 
gent men act as judges of elections. ‘They ought to be men selected with 
great care, and if, necessary, approved by the courts. It may not be too 
much to say that a quarter of aii our election boards throughout the 
state are composed of men with little biisiness education, and small apt- 
ness for a most important work. All the more, then, is it essential that 
the law should be so revised that only first-class men shall be selected to 
perform this kind of labor. 


We have not, thus far, alluded to , the subject of the cost of these 
machines to the state, because this is a matter quite aside from their 
utility. If they really assisted voters in casting their votes, aided inde- 
pendent voting, and proved to be as simple and accurate as the ordinary 
method of voting by ballot, it is scarcely probable that any serious objec- 
tion would be made to a pretty large bill of costs in supplying every 
polling piace with a machine. But inasmuch as what is gained by the 
use of the machine is more than overbalanced by what is lost by it, and 
as it seems to be conceded that the price paid by the state for the machine 
is an extravagant one, the question is of great importance as to how 
much farther the state shall go in expending its moneys in this direction. 
Something more than $150,000 has alrez rid been pz 1id out for the ma- 
chines in use, and it is calculated that not less than one-third of a million 
of dollars will yet be required to supply the entire field. To our mind no 
such great waste of funds has been known in New Jersey for the past 
half century. We do not know that there has been any graft on the part 
of the legislature who voted for voting-machine legislation, but before 
going any farther into this business it would be well for a committee of 
the legislature to inquire into the happenings of the past, and to take tes- 
timony concerning both the money value of the machine, the influences 
which were behind its adoption, and the trend of public sentiment con- 
cerning its continued use. 


In our judgment a voting mz ttle can be made, if the one in use is 
not already of that class, as perfect i in principle and operation as any cash 
register or other arithmometer. If the present machine can be tam- 
pered with so as to record incorrectly, this is simply to say that any 
machine which can be made may be tampered with. We are quite will- 
ing to believe that the machine now in use is as perfect as any other in 
the market or that is likely to be manufactured, even though we do not 
know this to be true. But any machine that can be tampered with, 
either before the count or during its progress, is not one which may 
safely be used, and assuredly every machine will be of that character. 
At all times voters are likely to suspect its accuracy, and this is a feeling 
which will never wear away. Therefore, even if the machine be so 
simplified as to make it absolutely easy for any voter to cast his ballot 
upon it just as he desires to cast it, it will remain true that the ma- 
chine will never become popular, and must in the end give way to some 
form of ballot which can only be tampered with by the man himself who 
deposits it in the ballot-box. 
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CONSTITUTIONS OF ATHLETIC CLUBS—PLAYING GOLF ON SUNDAY. 


In one of the cities of this state (Plainfield) interesting legal, not to 
say moral, questions have arisen concerning proposed amendments of 
the constitution of the Plainfield Country Club, which was organized 
under the Athletic Club Act, the amendments were to permit the playing 
of golf on the club grounds on Sunday. 

Concerning the first amendment proposed, which expressly author- 
ized the playing of golf on Sunday afternoons under certain restrictions, 
Mr. Craig A. Marsh, a member of the club, rendered an opinion that the 
proposed amendment would contravene the Vice and Immorality Act, 
and that habitual violations of that act would render the offending mem- 
bers, and also the club itself, liable to indictment. The result of the 
election on that amendment was, that less than two-thirds of the mem- 
bers supported the amendment, and it was declared lost. The majority, 
however, was then in favor of the amendment, and subsequently obtained 
the opinions of eminent lawyers, who were not club members, that the 
constitution could be amended by a mere majority vote. This was offset 
by opinions of equally eminent lawyers, also not members of the club, 
holding that a two-thirds vote was necessary to any amendment. There- 
after, at a meeting at which more than two hundred and fifty members 
were present, two proposed amendments were submitted, one changing 
the two-thirds rule to a majority rule, and the other substituting for an 
absolute prohibition of all Sunday golf-playing, a clause prohibiting 
Sunday golf-playing before one o’clock P. M. Both proposed amend- 
ments were voted down by a majority vote, thereby leaving in full force 
in this club its constitutional provision absolutely prohibiting golf-playing 
during any part of Sunday. The several opinions referred to are printed 
below. 


OPINION BY MR. MARSH. 


“It would be an illegal act to adopt the proposed amendment of the 
constitution authorizing the opening of the links for play on Sunday 
afternoons. 

“1. Playing at football, fives, nine-pins, bowls, long bullets or quoits, 
and any other kind of plaything, sports, pastimes or diversions on Sun- 
day, anywhere in this state, is forbidden by a public statute. General 
Statutes, p. 3707, Sec. 1. This statute is not obsolete. It is only by 
reason of the same section of the same statute, that notes, deeds, mort- 
gages, or other business contracts made on Sunday are illegal. See 
Reeves v. Butcher, 2 Vr. 224, in which case, Beasley, C. J., after declar- 
ing, on the ground of this statute, that a note given on Sunday is void, 
adds: ‘Nor do I think there is any hardship in such a case; for he who 
knowingly infringes a positive provision of the penal code has no just 
ground of complaint, if the law, which he has contemned, shall refuse to 
help him to avoid the consequences of his own misconduct.’ 

“2. The keeping of any house or place anywhere within this state, in 
which habitual violations of a public statute are permitted, is an indictable 
misdemeanor, punishable by fine and imprisonment. Houses or places 
are indictable as nuisances where practices resting under a statutory 
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interdict are permitted. State v. Williams, 1 Vr. 102: Meyer v. State, 13 
Vr. 145. In the latter case Van Syckel, J., read the unanimous opinion 
of the highest court in the state, in the case of an indictment charging 
defendant with keeping a disorderly house in the city of Newark. The 
habitual sale of liquor on Sunday was the only disorder proved on the 
trial. The city ordinance of Newark forbade the unlicensed sale of 
liquor, and prescribed certain penalties. The court held that while that 
ordinance remains in force, the seller was punishable only under the city 
law for making a single unlawful sale, as the penalty provided by the 
ordinance superseded the penalty provided by the Crimes Act so far as 
concerns the city of Newark. It was proved, however, that the defend- 
ant was guilty of habitual sales of liquor on Sunday, and it was held that, 
since the statute of the state prohibited the sale of liquor on Sunday, 
even though the state statute did not fix the penalty for the city of New- 
ark, such habitual sales on Sunday constituted the premises a disorderly 
house ; citing the case of State v. Williams, 1 Vr. 102, and adding: ‘The 
doctrine of this case was reaffirmed in State v. Hall, 3 Vroom 158, where 
the Chief Justice observes that those decisions are clearly referable to 
admitted principles, which hold that houses are indictable as nuisances 
where practices resting under a statutory interdict are permitted.’ 
Speaking of the objection raised by counsel that ‘to make the offense 
indictable, the acts complained of must have a tendency to subvert pub- 
lic morals,’ the opinion says: ‘Acts which the experience of mankind has 
proved to be so inimical to the public welfare that it becomes necessary 
to prohibit them by positive law, may not inaptly be classified with 
things which have an immoral tendency.’ 

“In State v. Hall, 8 Vr. 158, Beasley, C. J., says: ‘In a legal point of 
view, a house may be disorderly in two ways, viz., first, from the end or 
purpose to which it is appropriated ; and second, from the mode in which 
it is kept. The end or purpose for which the house is designed will 
render the keeping of such a house illegal, if it be such as, of necessity, 
contravenes the provisions of any public statute; or be such as must be 
injurious to the public morals, peace or health, or to the comfort of 
society.’ 

“In McLean v. State, 20 Vr. 471 (Err. & App.), the plaintiff in error 
was indicted for maintaining a public nuisance. The form of the indict- 
ment was the ordinary one for keeping a disorderly house. The defend- 
ant kept a booth for betting upon horse-racing. The opinion by Chan- 
cellor Runyon shows that at that time the act making betting a misde- 
meanor had been repealed, but that there still remained the statute which 
declared all wagers, bets or stakes made to depend upon any race to be 
unlawful. The opinion adds: ‘Any place of public resort in which illegal 
practices are habitually carried on is a public nuisance, and a person who 
keeps such a place is guilty of an indictable misdemeanor.’ 

“3. A corporation is indictable for the offense of keeping a disor- 
derly house. State v. Passaic Co. Agricultural Society, 25 Vr. 260. 

“4. The statute under which this club was incorporated, and from 
which alone it derives the power to adopt or alter a constitution and 
by-laws, expressly forbids the adoption of any provision which is repug- 
nant to any law of this state. General Statutes, p. 89, Sec. 4.” 
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The other opinions dealt exclusively with the other question of the 
requisite of a two-thirds vote to carry any amendment. 

The side in favor of Sunday goli playing received the following from 
Mr. R. V. Lindabury, which was endorsed by the eminent New York 
lawyer, Mr. William B. Hornblower: 


OPINION RY MESSRS. LINDABURY AND HORNBLOWER. 


“You have asked my opinion as to whether or not article 10 of the 
constitution of the P lainfield Country Club, providing that the constitu- 
tion of the club may be amended by a two-thirds vote of the members 
present and voting at any meeting of the club, can be altered or amended 
by a majority vote of the club, or whether a new constitution could be 
legally adopted by a majority of the members. 

“In considering this question I have carefully examined the act re- 
specting ‘athletic associations’, under which the club was incorporated, 
and also the constitution of the club. The general rule is that neither 
the charter nor by-laws of a corporation can be altered except in the way 
therein provided or by unanimous consent in any manner or to any 
extent which interferes with vested property rights, but that with this 
exception any alterations may be made which seem to the majority to be 
convenient or necessary for the welfare of the club. 

“Although this constitution is called by that name and is provided 
for by the statute, it is nevertheless nothing more than a set of by-laws 
and is to be treated accordingly, and the question, therefore, is whether 
or not, as a set of by-laws, it is subject to alteration in any part by the 
vote of the majority of the members, in view of this provision that to 
effect its alteration a two-thirds vote shall be required. I do not find 
that the constitution affects or regulates any property right of the mem- 
bers of the club. It seems to provide simply for the regulation of the 
affairs of the club in the ordinary way and for the admission of new mem- 
bers. Taking it, therefore, as a code of by-laws for the government of 
the club, | am of opinion that it is subject to alteration or abrogation at 
the will of a majority of the members. The statute distinctly declares 
that corporations organized thereunder shall be authcrized to adopt and 
from time to time alter, amend or change the constitution. 

“Now, while I think that the members of a corporation might, at the 
time of their organization, make a binding agreement with respect to 
their property interests that could not be altered without the consent of 
all except in the manner therein provided, I do not think that they could 
do this with regard to mere matters of regulation or government. The 
power to make by-laws, either by that name or under the name of a con- 
stitution, is a continuing one to be exercised from time to time accord- 
ing as the welfare of the society may demand, and I do not think it is 
within the power of a majority of the members either at the time of the 
incorporation or at any other time, to provide that the regulations so 
formulated shall not be subject to alteration at the will of the majority. 
This constitution provides that there shall be nine trustees, and that 
they shall be divided into three classes, and that each class shall consist 
of three trustees who shall hold office for three years. 

“Now to say that this provision cannot be altered in any one of 
these various particulars without the consent of two-thirds of the mem- 
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bers for the time being, would be to say that a majority of the members 
of a corporation at a given date may, by mere arbitrary action, put them- 
selves in position to control the corporation for all time to come, even 
though from that time they should be in a minority. I do not think that 
the majority of the members of a corporation have any such power. It 
is an old maxim of the English law, stated in Blackstone’s Commen- 
taries, that “Acts of Parliament derogatory from the power of subse- 
quent Parliaments bind not.’ I think this principle applies to the gov- 
ernment of corporations as well as of states. Subject, therefore, to the 
right of the members of a corporation to bind themselves by contract 
with regard to their property interests, | think they have no power to 
impose upon their corporation regulations for its government which it 
may not alter at will. 

‘“‘As was said in the Supreme court of New Hampshire, in a leading 
case: ‘The power of a society, derived from its charter and the laws under 
which it was organized, to enact by-laws, is continuous, residing in all 
regular meetings of the society so long as it exists.’ 

“Any meeting could by a majority vote, modify or repeal the law of 
a previous meeting and no meeting could bind a subsequent one by irre- 
pealable acts or rules of procedure. The power to enact is a power to 
repeal; and a by-law requiring a two-thirds vote of members present to 
alter or amend the laws of the society may itself be altered, amended or 
repealed by the saiiie power which enacted it. 

“The case of Lowenthal v. Rubber Reclaiming Company, reported 
in 52 N. J. Eq., at page 440, is not to the contrary of views above ex- 
pressed. That had to do with property rights, and it was properly held 
that a by-law passed to secure those rights could not be altered except 
in the manner herein provided. 

“My opinion, therefore, is that your club has a legal right by a ma- 
jority vote either to adopt a new constitution or to alter, amend or abro- 
gate article 10 of the present one. 
“R. V. LINDABURY.” 

“T have examined the authorities and the statute and concur in the 
foregoing opinion of Mr. Lindabury. 

“WILLIAM B. HORNBLOWER.” 

“September 29, 1905.” 

OPINIONS RY MESSRS. GRIGGS AND PARSONS. 


The side opposed to Sunday golf playing presented the same question 
passed on by Messrs. Lindabury and Hornblower to Hon. John W. 
Griggs and Mr. John D. Parsons, the latter also of New York City, and 
their views are embraced below: 

“You submit for my opinion the question whether this constitution 
can be amended by a majority vote of the members of the club, notwith- 
standing the provisions of the constitution for a two-thirds vote. 

“The first query suggested is as to what is meant by a constitution 
for an association of this kind, and how and to what extent, if any, does 
it differ from by-laws? 

“T do not think that in the case of corporations of this kind, the con- 
stitution referred to in the statute means the same thing as is conveyed 
by the term ‘by-laws.’ I think the object and purpose of the statute are 
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to have the association define in a formal instrument, which in its nature 
is fundamental and more or less permanent, the objects of the associa- 
tion, the rights, privileges and duties of members, the méthod in which 
new members may be admitted, and other kindred provisions of a nature 
pertaining to the main substantial features of the association. To give 
the words of the statute the other construction, and to make the con- 
stitution nothing more than a code of by-laws, would be to convict the 
statute of tautology, and violate the principle that a meaning must be 
attached, if possible, to all the words and expressions used by the law- 
maker. Similar language, providing for the adoption of a constitution 
and by-laws, is found in other corporation acts in New Jersey, such as 
the act for the incorporation of bar associations, the act for the incorpor- 
ation of benefit and charitable associations, the act for the incorporation 
of societies for training young women, and the act for the incorporation 
of colleges of pharmacy. 

“My opinion is that when a corporation under this act, in the man- 
ner pointed out by the statute, adopts a constitution, that instrument 
then becomes a compact between the members of the association partic- 
ipating in its adoption, and that each new member, on being admitted to 
the association, becomes a party to the same compact by accepting mem- 
bership. This compact is one which can only be changed by the consent 
of all the members, or in the manner pointed out by the constitution 
itself. Such a constitution when it thus contains a provision that it 
can be amended only by a two-thirds vote of the members present at any 
annual meeting, practically forbids the association, at the time of its 
formation or subsequently, to adopt any provision that cannot be over- 
thrown by a majority vote of the members present at any meeting. If 
the constitution provides that it can be amended only at an annual meet- 
ing, that also would be invalid, and the will of the majority, if it be so 
potent, would be adequate to amend the constitution at any meeting. 
In the same way, provisions relative to the number of votes necessary 
to admit new members, fix dues, regulate the corporation’s property, 
change the purpose for which the corporation was formed, change its 
location, and all such important, vital matters could not be insured 
against, but would always be subject to the capricious act of a majority 
of the members present at any meeting. I cannot believe that such is 
the law. I do not believe that even by-laws are subject to such uncer- 
tain fate as this. Certainly, it would be a matter of astonishment to most 
of the incorporated social clubs to be told that all such provisions as 
those inserted in the constitution for the protection of the members, and 
assented to by each and every member, are subject to alteration and 
repeal whenever a majority vote of the members present at any meeting 
may so declare. 

“That such is not the law, is, I think, well established by the deci- 
sions of courts whose judgment is persuasive. In Bear v. Heasley, 98 
Mich., 276 (1893), where the controversy arose in a religious society, the 
Supreme court of Michigan held, that the relation between the members 
of a voluntary religious society is one of contract, and that the constitu- 
tion adopted by the society constitutes the terms of such contract, which 
is binding upon all. It further specifically held, that an amendment to 
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the constitution to be valid must be adopted in accordance with the pro- 
visions of the constitution in force at the time of its adoption. In this 
case, an article of the constitution provided that there should be no alter- 
ation of the constitution unless by request of two-thirds of the whole 
society, and it was held that this was binding as a contract upon all the 
members. 

“It has been held in New Jersey that the certificate of incorporation 
of a company organized under the general corporation act, together with 
the by-laws adopted at the time and as a part of its organization, con- 
stitute a contract between the stockholders which cannot be altered even 
by legislative authority, unless by consent of all the stockholders, or in 
the manner provided in the certificate and by-laws. 

“IT cannot understand why the principle of these decisions should 
not apply to corporations formed under the act respecting athletic asso- 
ciations. The rights of members in a social club, the rules for the 
admission of new members, the number of members that may be ad- 
mitted, and the management and control of the corporation’s property, 
all these partake of the nature of vested rights quite as much as the right 
of a stockholder to have preferred dividends ; and the compact between 
the members, made either at the time of the organization, or by accept- 
ing the constitution on being admitted to membership, is one which 
ought to be preserved and secured as a vested right. 

“T advise you, therefore, that the constitution of the Plainfield Coun- 
try Club can be amended only in the manner now provided in the consti- 
tution, namely, by a two-thirds vote of the members present at any an- 
nual meeting, or at a special meeting called for that purpose. Very 


respectfully, 
“JOHN W. GRIGGS.” 

“The Plainfield Country Club consists of a number of gentlemen 
who, in 1896, came together as an incorporated association under the 
terms of an instrument which they saw fit to call a constitution, and of 
others who, upon the invitation extended by the constitution, have be- 
come members of the club, and while such have paid the dues which the 
rules of the club require. 

“The provisions of the constitution are responsible in themselves ; 
there seems to me no suggestion to the contrary ; and it contains a spe- 
cific provision for its amendment. 

“Instruments of the kind very often provide that, for ordinary busi- 
ness, a quorum, at a meeting of the members, may consist of a small 
proportion of the entire number. At such a meeting, unless there is 
something to the contrary, a majority vote controls. This vote may rep- 
resent the wishes of a very small minority of the entire number. The 
question presented seems to be whether members cannot depend upon 
the protection which is furnished by a constitution unanimously adopted 
at the beginning, and which in effect has been approved by every person 
subsequently becoming a member. I think that were no property or 
pecuniary interest concerned, the question ought to answer itself; that 
the members ought to be able to rely upon the binding force of the com- 
pact into which they have entered and that they can successfully do so. 

“Here, however, is the added consideration that the club is pos- 
sessed of valuable property, and that it is dependent for its maintenance 
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upon dues paid by members. How the club shall be managed, whether 
in accordance with or in violation of its constitution, is a subject which 
materially affects the pecuniary interest of the club and its members. 
Action to which a large number of members are hostile may lead to their 
withdrawal, and possibly bring the club (the same is true of any club) to 
the point of bankruptcy. And if the club is not maintained, and main- 
tained suitably, there may easily result the sacrifice of its property. My 
opinion is that whether the constitution consists merely of an agreement 
which was originally made by the members among themselves and which 
has been subsequently adopted by new members, or whether it be re- 
garded as a contract upon the faith of which property has been acquired 
and is held, the members ought to be, and are, held to its terms. 
“JOHN E. PARSONS.” 

The club voted at the meeting it first called to amend the constitu- 
tion by a majority vote, but the number lacked the two-thirds. Ata 
subsequent meeting, when all the opinions were in, it again voted upon 
the proposition, but this time there was less than an affirmative majority 
vote. Had there been a majority vote for the amendment the matter 
would probably have been taken to the courts. 





POLITICAL CONTRIBUTIONS BY CORPORATIONS. 


Recent revelations of large campaign contributions by great life 
insurance companies have merely brought into clear light and absolute 
certainty facts of which the public was really in no doubt before. Posi- 
tive knowledge of these facts has created a profound impression, and 
ought to lead to the complete abolition of this form of partnership be- 
tween the corporations and the politicians. 

The effect upon the public welfare and the public morals, and espe- 
cially upon the honesty of the relations between the corporations and the 
public officials, is a very vital matter. Conceding that in a national cam- 
paign there may possibly be occasions on which the president or other 
officer of a corporation may honestly think the contribution to the cam- 
paign is in the public interest, his use of the funds of the stockholders 
for any such purpose is clearly an appropriation of them for something 
entirely outside of the range of the business of the corporation, the pur- 
poses for which it was chartered, or those for which the funds were 
placed in his trust. The discretion of any officer of the corporation, or 
of the board of directors, in its management, can be stretched to cover 
such use of corporate funds only, if at all, in the extreme cases in which, 
by the articles of association, or by the course of business, they have 
been given practically unlimited and irresponsible authority to use the 
funds in any way they see fit. Actions to compel the president or other 
officer of the corporation, who has made such gifts, to replace the funds 
in the treasury of the company, ought to be brought in every instance in 
which it is found that such contributions have been made. But the more 
serious feature of the case is the inevitable tendency of such gifts to 
work corruption in various directions. Everybody knows that a vast 
campaign fund is most demoralizing in its effects upon the honesty of 
elections. While much of it goes, undoubtedly, into the pockets of the 
political workers, who are expected to pass it along to other people, 
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without being too particular as to the moral quality of the transaction 
by which they swell the party vote, and while there is, of course, room 
ior a very large honest expenditure of money in a campaign, no practi- 
cal politician, familiar with the workings of elections and the methods 
oi those who bring in the votes, can be unaware that in almost every 
community a large campaign fund means that the worst elements of the 
party are stimulated to their worst, and the corruption of voters greatly 
increased. So long as politicians in the legislature block the way to the 
enactment of any law which will compel a full accounting for the expen- 
diture of campaign funds this must be the condition of things whenever 
a large fund is expended. Therefore, the mere fact of great gifts by 
corporations is in itself a public evil. 

The motive for most, at least, of the political contributions by cor- 
porations, is the private interest of the corporation itself, and not the 
public welfare. Even if corporate officers were fully authorized by their 
stockholders to make such gifts, the very purpose of them is in most 
instances, at least, a corrupt one; it is to secure an illicit influence with 
the party that may happen to be in power, and with the officers who may 
have to do with matters affecting the business or interests of the corpor- 
ation. When a corporation gives $50,000 or $100,000, more or 
less, to politicians for campaign purposes, it does it with the 
distinct and deliberate purpose, though doubtless usually without 
any explicit agreement, to influence the attitude of the officials, 
and of the powerful politicians who are behind and who may control 
them, in favor of the corporation. It would be hard to conceive of any 
method more effective, more far-reaching, more pernicious, than that of 
making great and apparently voluntary contributions for the purpose of 
acquiring such political influence as effectually to preclude any legisla- 
tive or other official action which would be unwelcome to the corpora- 
tions. Gratitude for the contributions already made, and hope of 
greater ones in the future, create political influence so potent as to enable 
the corporations to feel a practical immunity from unwelcome activity 
in their direction by the representatives of the government. It is in this 
way, by merely tacit understanding, that a practical partnership is built 
up between the great corporations and the powerful politicians, by which 
they hold the interests of the public at their mercy, and trample upon 
them without mercy whenever they conflict with the interests of the cor- 
porations. This, somewhat roughly put, is, at least in many cases, the 
practical result of great campaign gifts by corporations. It is the in- 
evitable tendency of such giits in all cases. 

A tender regard of officials, both legislators and administrative 
officers, for the welfare of the corporations with whom they have to do, 
is the natural result of knowledge that the triumph of their party and 
their own election are more or less to be attributed to the substantial aid 
of such corporations. A man must have more than ordinary moral 
stamina to be unaffected by such influence. Favors of this kind will at 
the least make most men, even those who mean to be honest, give a cor- 
poration the benefit of the doubt in every case in which its interests con- 
flict with those of the public. An administrative officer in such a case 
is likely to accept any showing which the corporations make, and kindly 
refrain from asking too many questions or probing too deeply into their 
corporate affairs. Arguments more specious than sound find ready 
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acceptance with many legislators when presented by those to whom they 
wish to be good. In this way the influence of the corporations which 
make these great contributions for political purposes can easily become 
so great that only a tidal wave of moral reform, a crusade against graft, 
or some upheaval of that kind, can get past the official barriers, unearth 
the facts, and secure public justice against the intrenched corporations. 

The corporations also become victims as a necessary result of the 
system. Those astute grafters who introduce “strike” bills into the leg- 
islature in order to get substantial considerations for smothering them 
quickly learn that great corporations are an easy mark. Testimony 
before the legislative investigating committee in New York emphasizes 
this fact. In order to escape these political bandits the corporations 
may have hoped to buy immunity by giving large sums directly to the 
political managers or bosses. This may save some trouble and annoy- 
ance, even if it does not save any expense. But either way the corpora- 
tion finds itself a victim of its own attempts to secure illicit political pro- 
tection or favor. 

A suggestion that the nature of the transaction is that of a conspir- 
acy between corporations and politicians to defeat justice and the law 
would be bitterly resented by the prominent citizens who control the cor- 
porations and make the gifts ; yet in substance that is what it amounts to. 
Little money from corporations would get into campaign funds if the 
corporations did not expect, as a consideration for it, to benefit from 
political influence. Aside from the fact that such gifts are usually a 
fraud upon the stockholders, they involve corrupt purposes on the part 
of those who give and those who take them, and a corrupt control of 
public officers. There is no reason that has ever been suggested why 
corporations ought to make contributions for political campaigns. The 
reasons why they should not are clear and strong. 

Statutes, both state and national, ought to be promptly passed to 
make such gifts by corporations unlawful beyond a doubt. The only 
conceivable reason why any man should vote against such a law, prop- 
erly drawn, would be that he thought he or his party needed the money. 
Attention is now called to a bili introduced by Senator William E. 
Chandler, of New Hampshire, in the United States Senate, in February, 
1901, entitled: “A Bill to Prohibit Corporations from Making Money 
Contributions in Connection with Political Elections.” The bill was 
short, and, in effect, made it unlawful for any Federal corporation, or 
any corporation engaged in inter-state or foreign commerce, to make 
such contributions, or for any corporation whatever to make such a con- 
tribution in connection with any election at which a member of Cangress 
was to be chosen. This is probably the extent to which Congress has 
power to regulate the subject. Not only Federal corporations, but those 
engaged in inter-state or foreign commerce, are within its provisions, 
and these seem clearly within the control of Congress. But the power 
to safeguard Federal elections seems to give equal authority to Congress 
to restrict contributions at such elections from corporations of any kind. 
With the present state of public sentiment, it may be doubted if any con- 
siderable number of legislators, either in Congress or in state bodies, 
would dare to oppose such legislation. Opposition to such a bill would 
be unmistakably a struggle to perpetuate a system of graft—Case and 
Comment. 
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LATEST CHRISTIAN SCIENCE CASE. 


The latest reported Christian Science case is probably that of Welt- 
mer v. Bishop, 171 Mo. 110. According to “The Law,” from which we 
take a synopsis of the facts, this was a suit for libel. The plaintiffs, who 
were engaged in the business of magnetic healing in the city of Nevada, 
Missouri, complained that the defendant wrote and caused to be pub- 
lished in a newspaper an article in which the plaintiffs were called miser- 
able charlatans. The defendant admitted the publication and pleaded in 
justification thereof that the matter stated was true. The evidence 
showed that the plaintiffs were men without the pretense of scientific 
learning, and were possessed only to a limited degree of the rudiments of 
education, who were engaged in business in Nevada which they called 
magnetic healing. They employed for chief assistants three men who 
were also unlearned in any science and of little common education, and 
in addition to these a large number of female typewriters. They adver- 
tised very extensively in the chief cities of the United States and in for- 
eign countries. In their advertisements they professed to possess mirac- 
ulous power to heal all diseases to which human beings were liable, with- 
out medicine and without surgery; that to them had been committed a 
startling revelation whereby all ailments are dispersed as if by magic; 
that they had cured patients 1,000 miles away, and could cure thousands 
in an instant; that they exerted the same powers that Jesus Christ ex- 
erted to cure diseases 1900 years ago. By far the greater number of 
their patients were at a distance, and the only communication with them 
was by letter; those they proposed to cure, no matter what the disease ; 
and though thousands of miles away, by a mysterious influence of the 
mind of the healer over that of the patient. The chief direction in the 
letter to the distant patient was that at a certain hour in the day he 
should dismiss all disturbing thoughts and bring his mind into a passive 
condition to receive the influence from the mind of the healer, who, at 
that same hour, in Nevada, would bring his mind to exert the mysterious 
influence desired. The business that the plaintiffs built up by these 
methods was indeed wonderful in respect to its magnitude; they were 
making a thousand dollars a day. People suffering with sickness and 
disease came by hundreds to Nevada to receive the magic touch of these 
men, and many of them went away believing that they had been cured or 
benefited. But the great bulk of the business was through what they 
called their absent treatment, that is, by letter correspondence. Their 
patients of this kind numbered many thousands, and they were treated 
by the typewriters, who alone read the letters coming from the absent 
patients and answered them. The answer to each was, in the main, a 
copy of a circular letter prepared by the plaintiffs and furnished the 
typewriters for that purpose. One of the plaintiffs, who was the origina- 
tor of the scheme and the chief director of the business, explained that 
the process of this absent treatment was that at the hour designated in 
the letter in which the patient was to make his mind passive to receive 
the healing influence, he, the healer, would bring the powers of his own 
mind to bear on that of the distant patient and the beneficial results 
would follow. In this way many hundreds of men, women and children 
in different parts of the world were treated at the same instant. When 
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his attention was called to the fact that at a stated hour in Nevada, when 
the healer was exerting his mind to transmit its influence to the ex- 
pectant patients in different parts of the world, that time would not cor- 
respond to the hour in distant and different localities, he gave no clear 
explanation of the point. It was also shown that when he left the busi- 
ness and went to Colorado for a summer vacation, this absent treat- 
ment went on as efficiently through the instrumentality of the typewrit- 
ers as when the healer was present. Quite a number of witnesses testi- 
fied for the plaintiffs that they had taken these treatments and were 
cured or benefited, and Professor Weltmer himself testified that of the 
many thousands of patients fully ninety-five per cent. had been cured. 
There were those who had taken the treatments who testified for the 
defendant that they had received no benefit, and there was expert testi- 
mony on the feasibility of such treatments. Defendant asked a peremp- 
tory instruction of the court in his favor, which the court refused. 

The court said: “It will be seen that the court submitted to the jury 
to say if the plaintiff's business was legitimate, and in weighing that 
question they were to consider the results as disclosed by the evidence, 
and on the whole if the results had been beneficial, the business was not 
to be adjudged a fraud.” 

In giving the opinion the court said: “Courts are not such slaves to 
the forms of procedure as to surrender their own intelligence to an array 
of witnesses testifying to an impossibility. They are not required to 
give credence to a statement that would falsify well-known laws of nature 
though a cloud of witnesses swear to it. We recognize that in the realm 
of science much is yet undiscovered, and especially is this so in the 
science relating to diseases of the human system and their treatment. 
Different schools of medicine contend with each other on vital questions, 
and as long as the contest continues with reason it cannot be said that 
the right of either as above the other has been demonstrated. But if 
either school would convince us that it is right or even that it is en- 
titled to be recognized as a contestant, it must appeal to our intelligence, 
and discuss the subject on the basis of natural laws. Ifa man comes into 
court claiming to possess supernatural powers and brings with him wit- 
nesses who swear he has done for them that which we know is impossible, 
we are not required to believe such evidence. Here was a woman who, 
perhaps, believed what she said, who testified that by a mental process of 
one of these plaintiffs, transmitted to her through a letter several hun- 
dred miles away, she was entirely cured of cancer of the breast. The fact 
that the plaintiff, who was supposed to have transmitted the influence 
from Nevada, was not there at the time does not add to the absurdity of 
the statement. And the testimony of other witnesses, perhaps also sin- 
cere, to the effect that they were cured of otherwise incurable diseases 
by such mysterious process can have absolutely no lodgment in our 
intelligence.” 





A statute defining the practice of medicine so as to include every 
method of treating disease when done for gain, and requiring practi- 
tioners to obtain a license from a board composed exclusively of doctors 
of medicine, is held, in Territory v. Newman (N. M.) 68 L. R. A. 783, not 
to be unconstitutional as class legislation. 





SEE V. HEPPENHEIMER. 


SEB «. HEPPENHEIMER ET AL. 


(N. J. Court of Chancery, April 3, 1905). 


Corporations— Consolidations— Issuing Stock—Good Will—Capitalization of Profits— 
Stockholders’ Liability—Contribution, ete. 


Mr. Edward M. Colie and Mr. John De Witt Warner for com- 
plainant. 

Mr. William H. Corbin for defendants Edward J. Hall, estate of 
Otto Huber, William C. Heppenheimer and Thomas T. Ramsdell. 

Mr. Richard V. Lindabury and Mr. Louis T. Marshall for defend- 
ants Aaron Naumburg, William Kraus, William Lummis, Theodore L. 
Herrmann, Emanuel Lauer, Randolph Guggenheimer, Moses Weinman, 
Samuel, Isaac and Morris Untermeyer. 

Mr. A. C. Wall for defendant R. T. Spencer. 


[This case, belated in reporting, would, if published in full, occupy 
much more than an entire single number of the Journal. Its importance 
cannot be overestimated, and we have editorially commented upon the 

same. The following extracts from the opinion of Vice Chancellor 
Pitney give, perhaps, the most important features of it. It will be found 
almost in full in 61 Atl. Rep., p. 848. The preliminary statement as to 
the subjects in controversy is our own.—Editor]. 

In 1892 there were a large number of mills engaged in the manu- 
facture of wrapping paper in nine of the Western states, scattered from 
Ohio to Nebraska, with Chicago as their general centre. These mills 
numbered somewhere from fifty to seventy. Competition being great 
and the trade languishing, the owners of a majority of these mills con- 
ferred with a view of making a combination of the plants. Three out- 
side men, learning of the situation, waited upon Mr. Samuel Untermeyer, 
a well-known lawyer of New York City, and he undertook that his law 
firm should act as counsel in organizing a consolidating corporation 
under the laws of New Jersey. He first prepared options and other- 
wise forwarded the work of securing them; then prepared the charter, 
and subsequently became a large stockholder. There was to be $1,000,- 
000 of preferred and $3,000,000 of common stock and mortgage debt of 
$1,000,000. Options were secured on thirty-four mills upon payment 
of nearly $700,000 in cash, the same amount in preferred stock, and the 
same amount in common stock at fifty cents on the dollar. Five more 
mills were optioned on a different basis. Mr. Untermeyer took $50,000 
of bonds, with the accompanying stock bonus as payment of his firm’s 
fee, and also marketed $460,000 of bonds. This was done, the Vice 
Chancellor says, “by the aid of an ingenious and elaborate prospectus.” 
The opinion gives the particulars of the issue of stock and all the details 
leading up to it. The bill in the cause was filed by William G. E. See, 
receiver of the Columbia Straw Paper Company, against Heppenheimer 
and others, to recover from the various defendant stockholders for 
alleged unpaid stock subscriptions sufficient to pay the company’s debts. 
The original bill was filed about nine years ago, and the printed argu- 
ment alone covers 600 pages. On some of the most important points 
only we quote the Vice Chancellor: 
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PITNEY, V. C.: The questions involved in this cause are im- 
portant, both on account of their intrinsic character and of the amount 
(over $200,000) involved. They have been argued on each side by dis- 
tinguished counsel in the most able, thorough, exhaustive and lucid 
manner; so that it is but simple truth to say that if the court, in dealing 
with the case, shall fall into any error, it will not be due in the least 
degree to a lack of illuminating instruction from counsel. The suit is 
brought by the creditors, represented by the receiver in insolvency, of 
the Columbia Straw Paper Company, a corporation organized in this 
state in the month of December, 1892, and thrown into insolvency in 
May, 1895. The object of the suit is to hold responsible certain stock- 
holders of the company for the debts of the creditors. Of those stock- 
holders sought to be charged, only a comparatively few in numbers were 
served with process and brought within the jurisdiction of the court, or 
appeared; but those few were and are holders of a very large portion 
of the stock of the insolvent corporation. Those who were not served 
were duly proceeded against as absent defendants, and a decree pro 
confesso taken against them; and hence they are bound by the result 
of these proceedings so far as such defendants can be bound in a cause 
neotm *- * * 

The ground on which the defendants are sought to be held is that 
the stock held by them was issued without any value paid for it, and 
hence that they occupy the position of subscribers to the capital stock 
who have not paid their subscriptions, and therefor are liable to the 
creditors both at common law and under our statute—(1) at common 
law, on the familiar ground that unpaid subscriptions to capital stock 
form a trust fund for the benefit of creditors; (2) and under the fifth 
section of the act concerning corporations of 1875 (1 Gen. St. p. 910), 
which declares that, “where the whole capital of the corporation shall 
not have been paid in, and the capital paid shall be insufficient to satisfy 
the claims of its creditors, each stockholder shall be bound to pay on 
each share held by him the sum necessary to complete the amount of 
such share as fixed by the charter of the company, or such proportion 
of that sum as shall be required to satisfy the debts of the company.” 
The charge of the complainant is that the stock so issued was not issued 
for cash, but for property purchased at an overvaluation, which over- 
valuation was arrived at by including in that valuation matters not in 
any sense property, and that this was done consciously and fraudulently, 

The stress of the case is found in the defense set up by the de- 
fendants represented by Messrs. Lindabury and Marshall. Counsel for 
those defendants, whom I shall hereafter call “the defendants,” do not 
contend that the stock held by their clients was issued for cash paid, as 
required by the fifty-fourth section of the corporation act (Gen. St. p. 
917); but they claim that it was issued for property purchased at the 
value thereof, under the fifty-fifth section of that act, as amended by 
the act of May 9, 1889 (Gen. St. p. 952, Sec. 213). 

These defendants assert that the corporation, after being duly organ- 
ized, purchased from one Emanuel Stein, of Chicago, 39 different mills 
or plants for the manufacture of straw paper, located in several of the 
Western states, at the round sum and price of $5,000,000, for which it 
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issued to Stein $1,000,000 of its bonds, secured by a first mortgage on 
the properties in question, and $1,000,000 of its preferred stock, and 
3,000,000 of its common stock, and that their several holdings of stock 
are parcels of the stock so issued. To this the creditors reply that there 
was no such actual purchase and sale from Stein to the corporation ; 
that Stein was a mere figurehead for himself and one Beard and the 
defendant Samuel Untermeyer, and that Stein held for himself and the 
two just named options from the owners of the 39 mills to purchase 
their mills at an aggregate price stated at $2,250,000, but actually footing 
up at less than $2,200,000; and that the mills were paid for on that 
basis, the owners receiving therefor in round figures, and with certain 
variations not now necessary to be given in detail, $750,000 in cash, 
$750,000 in preferred stock of the company, and $1,500,000 of the com- 
mon stock at 50 cents on the dollar, which would make $3,000,000. In 
actually working out the scheme, however, it is asserted and proved 
that the amount actually paid, counting the common stock at par, was 
less than $2,800,000, and that the balance of the stock, of over $1,000,000, 
was divided equally between Stein, Beard and the defendant Samuel 
Untermeyer without payment therefor; further, that the cash paid was 
raised by selling the mortgage bonds at par, with two shares of pre- 
ferred stock and four shares of common stock added as a bonus to each 
$1,000 bond. 
The clients of Messrs. Lindabury and Marshall, as I interpret their 
argument, do not seriously dispute the accuracy of the statement just 
made, but they contend that the valuation of $5,000,000 was arrived at 
after a careful calculation of the quantity of the paper, viz., 
90,000 tons, which the 389 mills were able to produce per 
year, and the greatly increased price which would be realized from 
its sale by the suppression of the competition theretofore practiced 
between the several mill owners. They say that the cost of producing 
the paper was less than $20 per ton, and that its selling price had been 
reduced by competition to a trifle over $20 per ton, but that by a con- 
centration of the ownership of the mills they found and believed that the 
price could be easily maintained, and the whole product of 90,000 tons 
a year could be marketed, at about $28 per ton, which would pay interest 
on the bonded debt, with 1 per cent. per year for a sinking fund, and a 
dividend at 8 per cent. per year on the preferred stock of $1. 000, 000, and 
leave a very large dividend, at least 15 per cent. each year, for the 
common stock of the amount mentioned, $3,000,000. In short they esti- 
mated the value of the property upon a capitalization of the profits 
expected to be made out of its use by control of the price of its product. 
So that, taking the aspect of the case most favorable to the defendants, 
the question which arises out of its ultimate analysis is whether, under 
our statute above cited, it is competent and lawful to make up the valu- 
ation of the visible property to be purchased for stock issued, by adding 
to the actual market value, or cost of its reproduction, a sum of money 
ascertained by the capitalization of the annual profits expected to be 
realized from a favorable marketing of the product of the company by a 
suppression of competition; or, as I believe I asked counsel in argument, 
can prospective profits, however promising, be considered as property, 
as that word is used in the statute above quoted? * * 
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I shall deal with this element of good will at once. Lord Eldon, 
in Cruttwell v. Lye (1810), 17 Vesey, 335, at page 346, said: “The good 
will which has been the subject of sale is nothing more than the prob- 
ability that the old customers will resort to the old place.” This defini- 
tion, though often criticised, seems to me to contain the germ of all the 
more modern and complete definitions. I am willing to adopt, for 
present purposes, that written by Judge Lacombe, of the United States 
Circuit court, and reported in Washburn v. National Wall Paper Co., 
81 Fed. 17, 20, 26 C. C. A. 312, 315, and cited in extenso in defendants’ 
printed argument. * * * 

Turning to the present case we find, as before remarked, that the 
individual good will of the different properties was included in the indi- 
vidual valuations thereof, and conveyed for the consideration above men- 
tioned to the corporation. Further, the inference is irresistible that the 
corporation itself could not possibly, at the time of its organization, have 
acquired any good will in the proper sense of that word, or, indeed, in 
any sense of that word. It had made no business friends, nor any busi- 
ness reputation. Moreover, an examination in detail of the plan of busi- 
ness laid out and adopted by the promoters of the enterprise, from which 
they expected to reap such great profits, contemplated a complete de- 
struction of the old good will of the individual establishments. Mr. 
Stein had, in fact, no good will to convey with the mills, except what he 
had acquired from the individual owners; hence the increase in price 
cannot be justified on that basis. It follows that we are driven back to 
the question first stated, whether prospective and contingent profits of 
any business, depending, as they always must and do, upon good man- 
agement and the general course of business of the country, including 
always the element of competition, can be treated as property in the 
sense in which that word is used in the statute above cited. 

It seems to me that there can be but one opinion as to the sound- 
ness of the notion that profits derived, or to be derived, from the 
prosecution of any business can be properly taken into account, except 
to a limited extent, in estimating the value of the mere inanimate instru- 
ment which is used in conducting that business. Of course, an instru- 
ment which is incapable of producing a product to advantage is of no 
value. On the other hand, an instrument which produces something 
of great value at little cost is of itself of value, which, however, is 
limited by the cost of reproducing the instrument itself. Of course, an 
inanimate instrument which has an extraordinary capacity for producing 
an article of value is usually covered by a patent, and to the actual cost 
of its physical reproduction must be added the patentee’s fee or license ; 
but, in the absence of any right arising out of a patent, the actual cost 
of the physical reproduction is the test. Hence, the gross profits to be 
derived from the carrying on of any ordinary manufacturing business 
are to be divided, first, into a fair rental for the factory, based on the 
cost of its reproduction; second, interest on the working capital ; third, 
cost of operating and of administration. The balance, if any, is net 
profit. For example, if any ordinary manufacturing business should be 
unusually successful for a series of years, and earn large dividends on 
the amount of capital invested, no one would think of increasing the 
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valuation of the mill by reason of these profits beyond the cost of its 
reproduction. The profits were due, in the main, to good management, 
aided by the general prosperity ; of the country. Without proper man- 
agement there might, and probably would, be no profits, and then, on 
the basis of measuring the value of the mill by the profits of its opera- 
tions, the mill would be valueless. 

The present case is a painful illustration of the utter impossibility of 
giving the word “property” the construction claimed for it. The rose- 
colored future, presently to be stated at length, for this enterprise, cre-' 
ated with so much confidence by its promoters, failed entirely in the face 
of actual experience. * * * 

But the defendants say: The practice of so valuing property under 
our statute has been indulged in frequently before, and numerous cor- 
porations have been organized and have existed upon such a basis, so 
that (they argue) the practice has become well-nigh crystalized and 
sanctioned by long usage. I am sorry to feel constrained to admit that 
this practice has been frequently indulged in, and, further, that it has 
brought obloqquy upon our state and its legislation. But I am happy to 
be able to assert with confidence that such practice is entirely unwar- 
ranted by anything either in our statute or in the decisions of our courts, 
and whenever it has been indulged in it has involved a clear infringement 
of, if not a fraud upon, the plain letter and spirit of our legislation. So 
far from approving these transactions our Court of Errors and Appeals 
has recently, in a case not yet officially reported, made a decision and 
rendered an opinion in which it disapproves of these inflated transactions 
in the most emphatic and practical manner. I allude to the case of 
Volney v. Nixon, reported in 60 Atl. 189, the opinion, in which I have 
had opportunity to examine, the headnote of which is as follows: “A 
contract between two persons, that in exchange for their joint property 
one of them shall procure from a corporation of this state an original 
issue of stock to an amount known by all parties to be in excess of the 
value of the property and shall divide the stock thus procured with the 
other person, is illegal; and the courts of this state will not aid in its 
enforcement, even though the objectionable feature has been accom- 
plished by the actual issue of the stock.” In the course of the opinion 
the learned Judge Dixon remarks: “It must be remembered that under 
the laws of New Jersey the stock of the corporation can be originally 
issued for property purchased only to the amount of what is honestly 
deemed by the directors the value of the property.” Referring to 
Donald v. Smelting Co., 62 N. J. Eq. 729, 48 Atl. 771. 

“But,” say the defendants, “we acted in perfectly good faith. We 
really believed this property was worth the amount at which it was 
appraised, and we were guilty of no fraud in that behalf. And to show 
our good faith we invested therein several hundred thousand dollars 
($467,000) in cash, besides $50,000 in services and expenses of the law 
firm of Guggenheimer & Untermeyer and their correspondents in 
Chicago, and have lost it all.” And a powerful appeal was made to the 
court not to subject the defendants to further loss by saddling these 
enormous debts upon them. * * * 
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No doubt each of these investors really, and therefore in good faith, 
hoped and expected that the enterprise would prove what they called 
a success; that is, that the bonds were entirely safe, and so, probably, 
was the preferred stock. And in like manner it was hoped and expected 
that the common stock would receive periodical dividends for a period of 
time long enough at least to enable some, if not all, of it to be marketed, 
or, to use the apt phrase which has been applied to such transactions, 
“to be distributed to,” and later to be “digested by the public.” 

I am unable to find that the defendants’ belief and faith went beyond 
this. But I am unwilling to adopt the notion that this sort of good 
faith is,that which is required in order to legalize transactions like this 
under consideration. And here we find the real motive and reason 
which give rise to these inflated values and “watering” of capital stock. 
It is the desire and intention to sell shares in a property owned by the 
corporation, for that is what capital stock represents, for more than they 
are really worth. And therein lies the intrinsically fraudulent character 
of these transactions. * * * 

A strong appeal was made to the court in the argument of de- 
fendants’ counsel based on the fact that these defendants had lost be- 
tween $300,000 and $400,000 of cash, and that no further loss ought to 
be thrown upon them. With regard to that plea I have this to say: 
Men of business, who transact their business under the shield of a cor- 
porate existence, have the great and peculiar advantage, over those 
trading as individuals, of avoiding personal pecuniary liability. If the 
enterprise is prosperous, they make and enjoy its gain. If, on the other 
hand, it is not prosperous, they lose only their original investment, which 
may be a part only of their individual fortunes, and any loss beyond 
that investment falls on the unfortunate creditors. This involves ap- 
parent, if not real, unfairness in trade. Be that as it may, under these 
conditions surely the investors in the stock of trading corporations ought 
not to complain, or ask any sympathy, if the courts of the country hold 
them to a strict compliance with the terms of the law under which they 
claim immunity from pecuniary responsibility. They ought not to com- 
plain if the creditors of the corporation shall demand that the original 
statement of their capital stock shall be made good by those persons 
who accept it from the company. In this case, on May 17, 1893, the 
president, Beard, and the secretary, Guggenheimer, filed with the Sec- 
retary of State of this state a verified certificate that the whole capital 
stock of $4,000,000 had been paid in as follows, viz.: $1,800 in cash and 
$3,998,200 “by the purchase of property at the fair value thereof.” This 
certificate, it will be observed, does not state that the property was sub- 
ject to a mortgage for $1,000,000. Justice Depue, in the case of 
Wetherbee v. Baker, 35 N. J. Eq., at page 511, says: “The capital stock 
subscribed is a substitute for the personal liability of partners in an 
ordinary co-partnership, and creditors are entitled to a bona fide exercise 
of the compulsory powers of the corporation to compel subscribers to 
pay in their subscriptions.” And on pages 512 and 513, after stating 
that, where property is taken instead of money, it must appear that the 
property was taken at a fair and bona fide valuation, he continues: 
“The courts have inflexibly enforced the rule that payment of stock 
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subscriptions is good as against creditors only where payment has been 
made in money, or what may be fairly considered as money’s worth 
[citing authorities]. Indeed, courts could not on any other doctrine 
administer the law of corporations, with the immunity of stockholders 
from responsibility for the debts of the corporation and the substitution 
of stock subscriptions in the place of their personal liability, without 
opening the doors for the grossest frauds upon creditors [citing and 
discussing authorities].” In my judgment simple justice and common 
honesty require the law to be firmly enforced against these defendants. 

* * * The whole transaction was planned by Stein, Beard,and Sam- 
uel Untermeyer. They three certainly occupied the position of promoters 
of the corporation, and at the same time as vendors to it. Judge Brown, 
in his opinion already referred to, in 176 U.S. 181, 208, 20 Sup. Ct. 311, 
319, 44 L. Ed. 1123, speaking of those three says: “These men stood in 
the light of promoters of the Straw Paper Company.” And he cites 
Mr. Cook on Stock and Stockholders in declaring that “a promoter is 
one who brings together the persons who are to become interested 
in the enterprise, aids in promoting or procuring the subscriptions, and 
sets into motion the machinery which leads to the formation of the 
corporation itself.” Again on page 204 of 176 U. S., page 319 of 20 
Sup. Ct. (44 L. Ed. 1123), he says: “The promoter is the agent of the 
corporation and subject to the disabilities of an ordinary agent, his acts 
are scrutinized carefully, and he is precluded from taking a secret 
advantage of the other stockholders. Cook on Stock and Stockholders, 
section 651. Accordingly it has been held that if persons start a com- 
pany and induce others to subscribe for shares for the purpose of selling 
property to the company when organized, they must faithfully disclose 
all facts relating to the property which would influence those who form 
the company in deciding upon the judiciousness of the purchase. If the 
promoters are guilty of any misrepresentation of facts, or suppression 
of the truth in relation to the character and value of the property or 
their personal interest in the proposed sale, the company will be entitled 
to set aside the transaction or recover compensation for any loss which 
it has suffered [citing authorities]. In those cases where the scheme 
of organization gives the promoters the power of selecting the directors 
who are to represent the company in the proposed purchase, they are 
bound to select competent and trustworthy persons, who will act 
honestly in the interest of the shareholders. A purchase made from 
the promoters under these circumstances will not bind the company 
unless it was a fair and honest bargain.” The court in that case, in their 
headnote, inserted a clause as follows: “Promoters of a corporation are 
bound to the exercise of good faith toward all the stockholders, to 
disclose all the facts relating to the property, and to select competent 
persons as directors who will act honestly in the interest of the share- 
holders, and are precluded from taking a secret advantage of the other 
shareholders.” And this duty of disclosure of all material facts to a 
competent board of efficient directors is settled law, not only in England, 
but in this state. It was so declared by Vice Chancellor Green in 
Plaquemines Tropical Fruit Co. v. Buck, 52 N. J. Eg. 219, 27 Atl. 1904, 
and by me in Woodbury Heights Land Co. v. Loudenslager, 55 N. J. Eq. 
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78, 91, 35 Atl. 436, on the authority of Vice Chancellor Green and the 
English cases. And my reasoning in that case was expressly adopted 
by the Court of Appeals on review in 56 N. J. Eq. 411, 41 Atl. 1115, by 
12 out of 14 judges. The 12 were divided on the question whether the 
recovery should be for the whole or only for the one-half of the sum 
actually received by Loudenslager,and on a re-argument the liability was 
reduced to one-half. See 58 N. J. Eq., 556, 43 Atl. 671, where the decree 
holding defendant liable for the whole amount was modified by a vote 
of seven to five. 

The duty of promoters in such cases is based upon and arises out 
of the fact that they are acting as voluntary trustees, and hence are 
subject to all the rules of law applicable to the conduct of trustees. It 
was, then, the duty of the three gentlemen named, Stein, Beard, and 
Untermeyer, as vendors of these properties, to furnish the corporation 
with a competent and independent board of directors to negotiate this 
sale—men who would act wholly in the interest of the future stock- 
holders, and who would not be biased or influenced by the mere 
persuasions of the proposed vendors or friendship for either of them. 
It was their duty to disclose to that board of directors their position as 
vendors, and that Stein was a mere trustee for himself and Beard and 
Untermeyer. They should then have communicated to that board the 
actual cost of the several properties proposed to be sold to the corpora- 
tion, and they should have invited an investigation as to their value and 
the cost of their reproduction. Instead of so doing they seem to have 
carefully concealed all information on the last two heads, viz., the cost of 
the properties to themselves, the three vendors, and the intrinsic value of 
each. Not one of the temporary directors, not even Mr. Heppenheimer, 
a lawyer of great intelligence and large experience, knew their aggregate 
cost, nor did he inquire into it. He frankly declares that he considered 
himself a mere figure-head ; and so in effect do each of the others when 
put on the witness stand. Not one of them had had the least experience 
in the manufacture of paper. But they all swear that they based their 
judgment entirely upon the verbal representations of Mr. Untermeyer, 
Mr. Beard and Mr. Stein, principally the first, and upon the prospectus 
contained in two papers,in substance but one, called ““Heppenheimer No. 
3” and “Heppenheimer No. 4.” Indeed, all but one had already sub- 
scribed for bonds to the subscription paper embodied in the circular 
entitled “Confidential, for Private Circulation Only.” 

Now, it seems to me that it is impossible to avoid the conclusion, from 
those facts, that the contract of sale procured to be adopted by this 
board of directors on the very day on which they were elected by the 
management of these three men whose names have just been mentioned, 
and under the personal supervision of Mr. Beard and Mr. Untermeyer, 
and the formal contract entered into in pursuance of it, was a palpable 
fraud on the act of the legislature, and was entirely unwarranted 
thereby, and operated as a fraud, not only on the future stockholders of 
the company, as was distinctly held by the Supreme Court of the United 
States in the opinion so often referred to, but especially upon the future 
creditors of the company. Judge Brown, at page 203 of 176 U.S., page 
319 of 20 Sup. Ct. (44 L. Ed. 1123), declares as follows: “There is no 
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doubt that, if this were a suit by creditors to enforce unpaid stock sub- 
scriptions, the fact that the stock certificates declared that they were 
fully paid and unassessable would be no defense.” Judge Showalter, in 
75 Fed., at page 937, says: “The case might be different here if the rights 
of creditors were involved.” Judge Bunn, of the Circuit Court of 
Appeals (80 Fed. 454, 25 C. C. A. 553), says: “The suit is not prosecuted 
on behalf of creditors. No doubt, in an action by creditors against the 
stockholders, a gross and obvious over-valuation of property conveyed 
to a corporation for an issue of stock is strong evidence of fraud.” It © 
should be borne in mind that neither of these judges in the federal court, 
nor in the Supreme court of the United States, seem, so far as I have 
observed, to have had presented to them for their consideration the 
language of our corporation act which I have already considered. 

But, further, I am of the opinion that, so far as the directors who 
passed the resolution in question for purchasing this property are con- 
cerned, such of them as had already learned the terms on which the 
mortgage bonds were to be floated had direct notice that the property 
was being over-valued, since they knew that a bonus of 60 per cent. in 
stock was being given as an inducement to persons to advance cash at 
par on bonds secured by property which, if worth anything like the sum 
at which they rated it, ought to be easily negotiated without a bonus, 
and they knew perfectly well that if the property was worth that amount 
of money the company could not afford to give such a bonus for money. 
Those gentlemen were, some of them, intelligent lawyers, and were 
bound to know the requirements of our act providing for the purchase 
of property payable in stock, and what their duty was under the circum- 
stances. They must have known that the scheme which Messrs. Stein, 
Beard and Untermeyer were carrying through involved, theoretically, a 
very large profit to those three gentlemen, and that they were not paying 
to the original owners of the mills in the aggregate anything like the 
sum of money which they were to receive in stock from the corporations. 
They had great confidence in Mr. Untermeyer, and faith in his skill and 
good judgment in the management of such affairs, and they had faith 
and confidence in the ability of the promoters so to manage affairs that 
the surplus stock would have a market, and that they would thereby be 
able to realize something handsome out of the bonus they were to receive 
with their bonds. But, after all, they seemed carefully to have avoided 
any inquiry into the actual cost of the properties to the promoters. 
Under these circumstances, I cannot hold that the judgment of the 
directors was an honest one, in the proper sense of that word ; but I must 
find that it was exercised directly in the interest of their friend, Mr. 
Samuel Untermeyer, and his associates. If, then, the decision of this 
cause were to depend, as defendants contend it should, on the question 
of fraud or no fraud in the sale, I should feel constrained to find that it 
was fraudulent in the sense in which that word is used in this connection. 

But the complainant takes another point here which is not without 
force. I have already said that not one of those gentlemen had paid one 
cent for the stock issued to him, and that each, except Mr. Beard, was a 
mere figure-head. Hence the complainant contends that under our 
statute then in force (section 47 of which declares “that it shall not be 
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lawful for any person to be elected a director of any body corporate 
of this state issuing stock, unless such person shall be at the time of his 
election a bona fide holder of some of the stock of said body corporate,” 
and, again, section 48, “when any person, a director of any body cor- 
porate, shall cease to be a bona fide holder of some of the stock thereof 
he shall cease thereupon to be a director thereof”) none of these persons 
were competent to become directors. Now, the question is whether any 
of those persons who adopted the resolution for the purchase of this 
property were bona fide holders of stock. I am not aware that this 
question has ever been considered by our courts in connection with the 
validity of action taken by a board of directors who lacked the qualifi- 
cation required by the statute, and do not find it necessary to express 
an opinion upon it at this time. It is enough for present purposes for 
me to say that I think, admitting the directors to have been competent 
under our statute to act as such in making the contract with Stein, yet, 
under all the circumstances and the fact that they had not paid one cent 
for their stock, that the qualifying shares that they held were so few in 
number that they were mere figure-heads and did not represent in any 
sense the interests of the corporation to be formed and of the persons 
who were to become the real proprietors of it, but did actually represent 
throughout the feelings and interest of the three promoters, that their 
action in that behalf must be absolutely void so far as it authorizes the 
issuing to Stein of any of the capital stock of the company beyond the 
real value of the property which he proposed to convey and a reasonable 
compensation to the promoters for their services as such. The law is 
perfectly clear that the promoters cannot help themselves in the way 
these gentlemen attempted to do inthis case. * * * 

In ascertaining the number of shares of stock among which the 
liability is to be divided, there will be added to the whole number of 
shares issued to Mr. Untermeyer and his law partners the number issued 
to Mr. Hall, and all the shares held by the defendants held secondarily 
liable, except Hall, will not be counted. To the total amount in dollars 
of the shares, the holders of which are held primarily liable, will be 
added interest from January 1, 1893, which sum will be the limit of the 
the total liability of the defendants now being dealt with. In order to 
ascertain the whole amount of money necessary to be raised, the receiver 
will compute the amount due on the several claims allowed by him and 
approved by this court by adding interest on each claim. To the sum 
of those will be added, first, the cost of the solicitors for the creditors, 
both in the proceeding to wind up the corporation and in this court, 
and to that will be added a reasonable counsel fee to complainant, to be 
fixed by the court on motion for that purpose; next, a round sum to 
cover the receiver’s compensation and any further expenses which he may 
incur in the enforcement of this decree against the defendants held liable 
hereby. This last sum, of course, will be liable to a reduction according 
to the conduct of the defendants in resisting its enforcement. The 
decree will be prepared by counsel for complainant, copies served on the 
counsel for defendants, and the differences between them will be settled 
on notice. It will also contain a special clause reserving leave to all or 
any of the defendants, when they shall have paid the amount hereby 
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MISCELLANY. 


decreed against them severally, to apply to this court for leave to make 
use of its proceedings and decrees, both in the winding-up cause and in 
this cause, to obtain relief against those stockholders who have not been 
served with process within the jurisdiction of this court, and who have 
not appeared in this suit, upon such terms as this court may deem 
proper. 


An ordinance by the terms of which a farmer is, in effect, prohibited 
from selling the products of his farm, with the exception of milk, fish, 
and game, without first taking out a license from the city, is held, in Re . 
Snyder (Idaho) 68 L. R. A. 708, to be invalid. 


MISCELLANY. 











STATE NOTES. 

Mr. Samuel R. Gummere, of the 
Trenton Bar, American consul at 
Morocco, will represent America at 
the International Moroccan Con- 
gress to settle the extent of inter- 
national control over Moroccan in- 
ternal affairs. 

Mr. Acton C. Hartshorne, of 
Freehold, has been appointed by 
Mr. Justice Hendrickson, commis- 
sioner to take testimony in the in- 
vestigation of the financial affairs 
of Ocean county. 


LARGE ACCIDENT VERDICT. 

On November 13, a jury in the 
United States District Court, at 
Trenton, granted a_ verdict of 
$15,000 in the $50,000 damage suit 
of Joseph B. Hughes, a promoter 
of New York, against Felix M. 
Warburg, a member of the firm of 
Kuhn, Loeb & Co., of New York. 
Mr. Hughes claimed that he con- 
tracted a permanent nervous com- 
plaint as the result of the injuries 
he received in a runaway accident 
that occurred at Sea Bright, June 
20, 1904. He maintained that the 
noise made by an _ automobile 
owned by the defendant frightened 
his horses. The defense was that 
a machine other than the one 
owned by Mr. Warburg caused the 
accident. 


This is the second trial in the 
case. It was tried in October, 
1902, and Mr. Hughes’ was 
awarded a verdict of $12,040. He 
was then suing for $25,000. A new 
trial was granted. The defense 
took the case to the New Jersey 
Court of Errors and Appeals and 
the verdict was overruled. 


ROBING OF THE JUDGES, 





On November 21, and for the 
first time in the history of the 
Court of Errors and Appeals in this 
state, its members appeared on the 
bench attired in conventional black 
robes. The act was the result of a 
year or two of deliberation, and 
considerable favorable push on the 
part of the Bar. It was known as 
‘ladies’ day” in court, and in an- 
ticipation of a large attendance an 
extra number of chairs had been 
provided for the women, whose 
bright dresses were in strong con- 
trast to the sombre robes of the 
seventeen stern looking men who 
tried their best to look self-pos- 
sessed. 

A wave of applause was started 
by the assembled attorneys at the 
rear of the room, but it was quickly 
checked by a few sharp staccato 
raps of the Chancellor’s gavel. The 
only hitch in the proceedings was 
that of the Judges, who were not 
able at first to settle themselves 
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comfortably in their chairs because 
they had forgotten to pull up their 
robes behind before sitting down. 
This oversight was quickly reme- 
died, and with the opening of the 
court a new epoch in the history of 
New Jersey began. 





JUSTICE DIXON TO ACT. 


On November 16, Mr. Justice 
Dixon granted a petition of the 
Taxpayers’ Association for an in- 
vestigation of the affairs of Ho- 
boken. The petitioners allege 
that the city’s funds are being un- 
lawfully and corruptly expended, 
and they make specific charges in 
connection with cleaning the 
streets and sewers and the salary 
of a sluicegate keeper. In grant- 
ing the petition the Justice said 
that he would not appoint a com- 
mission, but that he would be the 
investigator, and would begin the 
work on December 2, at the court 
house. 








COURT OF PARDONS. 


The Court of Pardons recently 
revoked the parole of H. Le Roy 
Applegate, who is now in prison in 
Pennsylvania for forgery, similar 
to the forgery crime committed 
in Trenton and for which he was 
sent to state prison in December, 
1898, for 15 years. He was paroled 
April 9, 1902, and because of the 
revoking of his parole he will be 
brought to Trenton as soon as his 
Pennsylvania sentence has expired, 
and the time he has been out on 
parole, as well as the time he has 
been in prison in Pennsylvania, will 
not count on his fifteen-year sen- 
tence here. 

The Court also revoked the pa- 
roles of Alonzo Butler, convicted 
in Sussex county of misdemeanor, 
April 21, 1903, and sentenced to 
state prison for three years. He, 
was paroled July 20, 1904. An-# 


other parole revoked was that of 
Jeremiah Harkins, convicted in 
Salem county, February, 1904, and 
paroled December 27, 1904. His 
sentence was for four years. 

The court also inquired into the 
status of the parole of Thomas, alias 
“Red” Dugan, a notorious burglar 
of Hudson county, but found that 
this parole had been revoked under 
Governor Murphy’s administration 
and the man is now serving a sen- 
tence in New York state for plying 
his trade of burglar. 

The Court closed its session by 
appointing the six lay judges of the 
Court of Errors and Appeals, who 
are members of the Court 6f Par- 
dons, the committee to visit the 
state prison and examine the pe- 
titioners for parole at the hands of 
the court this term. 





THE FREEHOLDEBS. 


Of the four counties which last 
winter voted upon the proposition 
to abolish their old Boards of 
Chosen Freeholders and substitute 
smaller ones, but one—Monmouth 
—adopted it. Bergen, Warren and 
Ocean decided, with the aid of the 
interested members of their present 
boards, to stick to the old system. 
The new scheme is already in oper- 
ation in Hunterdon county, and 
new boards will take office in Mid- 
dlesex and Passaic on January 1, 
while Monmouth must wait an- 
other year before getting the bene- 
fit of a change. Mercer, Ocean, 
Bergen and Warren have refused 
to adopt the Strong law, but may 
try it again after its successful op- 
eration has been more fully demon- 
strated. 





ADMISSIONS TO THE BAR. 


The following were admitted as 
attorneys and counselors at the 
November term of the Supreme 
court: 
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ATTORNEYS, 


Joseph G. Wolber, Newark; 
Samuel Roessler, Newark; Fred- 
eric W. Smith, Newark; Adam J. 
Rossbach, Newark; James Guest, 
Newark; Arthur F. Egner, New- 
ark; Andrew J. Steelman, Jr., Jer- 
sey City; John F. Gough, Jersey 
City; Thomas R. Armstrong, Jer- 
sey City; Chas. H. Burtis, Jersey 
City; Charles L. Hoff, East Or- 
ange; George A, McCall, East 
Orange; Nathan Bilder, Paterson ; 
Joseph O. Skinner, Hoboken ; Geo. 
H. Gleeson, East Newark; Joseph 
C. Haines, Camden; John O. Van- 
atta, Brainards; Howard F. Mor- 
gan, Haddonfield; LeRoy W. Lo- 
der, Bridgeton; Budd M. Rigg, 
surlington; E. C, Vannaman, Jr., 
Mauricetown; Lloyd Thompson, 
Westfield; Abel R. Corbin, Jersey 
City; Archibald F. Slingerland, 
Irvington ; Kingsley Twining, Mor- 
ristown; Max A. Sturm, Union 
Hill; Arthur A. Palmer, Montclair ; 
Lloyd C. Riddle, Point Pleasant ; 
Edward L. Katzenbach, Trenton; 
John S. Davison, Passaic. 

COUNSELORS. 


Harry H. Koehler, Newark; 
Herman B. Lehlbach, Newark; 
Edward Schoen, Newark; John A. 
Bernhard, Newark; William J. 
Kelley, Jersey City ; George J. Fer- 
mier, Jersey City; Dennis B. Ryan, 
Jersey City; Lawrence McGinnis, 
Jr., Paterson; Joel Barnert, Pater- 
son; Andrew Foulds, Jr., Passaic; 
Lewis A. Allen, Passaic; Oliver T. 
Rogers, Atlantic City; William B. 
Stites, Hoboken ; Joseph Coult, Jr., 
Newton; Conover English, Eliza- 
beth; Arthur H. Bissell, Montclair. 


NEW COURT SYSTEM. 





An outline of the proposed new 
judicial system for the state is 
given as follows by the Commis- 
sion: 


A Supreme court, consisting of 
a chief justice and eighteen assist- 
ant justices appointed by the Gov- 
ernor, by and with the advice and 
consent of the Senate, and to be di- 
vided into three divisions, the mem- 
bers of each to be designated and 
selected by the Governor. 

The first division is to be the 
Court of Last Resort, to consist of 
five of the judges, who during their 
term of office shall sit only in that 
court. The legislature is to have 
authority to increase the number of 
these judges to seven. This Ap- 
pellate Division is to have all the 
power and jurisdiction of the pres- 
ent Court of Errors and Appeals. 

The second division is to be the 
Law court, to consist of seven 
judges, the presiding judge to be 
called the chief judge. This di- 
vision is to have all the power and 
jurisdiction which the Supreme 
court now has. 

The third division is to be the 
Chancery division and is to consist 
of the remaining seven judges, the 
presiding judge to be called the 
chancellor of the division. This 
division is to have all the power 
and jurisdiction of the present 
Court of Chancery and the Pre- 
rogative court. 

The Law and Equity procedures 
and practices are to remain practi- 
cally the same as now. In order 
to prevent unnecessary expense 
and delay the legislature is to have 
the power to pass laws for the 
speedy transfer of a cause from the 
equity division to the law division, 
and vica versa, when a cause is 
started in the wrong court. 

The present justices of the Su- 
preme court are to remain in office 
until the expiration of the terms to 
which they have been appointed. 
The chancellor and the vice chan- 
cellors are to be appointed to the 
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Supreme court, to hold office there 
until the expiration of their present 
terms. 

There is to be a County court in 
each county (two in_ first-class 
counties, if necessary), to have all 
the power and jurisdiction now 
exercised by the Orphans’ court, 
the Quarter Sessions, the Common 
Pleas, the Special Sessions, the 
Oyer and Terminer, and the Coun- 
ty Circuit court. These judges are 
to be appointed by the Governor, 
with the advice and consent of the 
Senate. 


BOOK NOTICES. 


AMERICAN RAILROAD 
RATES. By Walter Chadwick 
Noyes, Judge of the Court of 
Common Pleas in Connecticut. 
Joston: Little, Brown & Co., 
1905. Pp. 276. Price, $1.50 net. 


This cloth-bound work is of pe- 
culiar interest at this time, because 
it presents various questions on 
subjects of railroad rates and Con- 
gressional legislation touching 
them. Everybody knows to what 
extent the President of the United 
States, and various members of 
Congress, have expressed them- 
selves concerning the subject, and 
the discussion likely to follow in 
the next conpress will be lengthy 
and with results that cannot now 
be foreseen. As the publishers ex- 
press it, in their circular concern- 
ing the book, “the author frankly 
admits the necessity for additional 
federal legislation, and that it 
should go so far as to provide for 
the making of rates by the Inter- 
state Commerce Commission; but 
he differs radically from any meas- 
ures yet suggested in his plan of 
procedure. Ail the proposed 


measures contemplate that the 
Interstate Commerce Commission 
shall first adjudicate the reason- 


ableness of a rate complained of; 
if the rate be found unreasonable 
that the Commission shall then 
make a new rate to take its place; 
and, finally, that the courts shall 
review the proceedings of the 
Commission. The author shows 
that this procedure is unconstitu- 
tional, and presents other objec- 
tions to it.” He proposes instead 
a plan of his own. 

The book is handsomely printed, 
and deserves wide reading. We 
are not prepared at this time to 
pass upon the correctness of the 
author’s views, but that they are 
given “frankly,” and with full 
knowledge of the subject, is ap- 
parent upon every page. 
MANUAL RELATING TO 

SPECIAL VERDICTS AND 

SPECIAL FINDINGS BY 

JURIES. By George B. Clem- 

entson, of the Wisconsin Bar. 

St. Paul: West Publishing Co., 

1905. Pp. 350. Price $3.75 de- 

livered. 


We are not aware that there is 
any other work published covering 
exactly this subject, of Special 
Verdicts. Somewhat more than 
half of the states of the Union per- 
mit of special verdicts, New Jersey 
being one of these states. Our 
Practice Act, in Section 159, pro- 
vides that “no jury shall in any 
case be compelled to give a gen- 
eral verdict, so that they find a 
special verdict, and show the truth 
of the fact, and require the aid of 
the court.” Other states use dif- 
ferent language. 

The book is divided into fifteen 
chapters and comprise all the 
points of the subject. The refer- 
ences to cases appear to be ex- 
haustive. The work is one which 
the practicing lawyer and all 
judges will find it most convenient 
to have in their libraries. 
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